
STOP 



Early Journal Content on JSTOR, Free to Anyone in the World 

This article is one of nearly 500,000 scholarly works digitized and made freely available to everyone in 
the world by JSTOR. 

Known as the Early Journal Content, this set of works include research articles, news, letters, and other 
writings published in more than 200 of the oldest leading academic journals. The works date from the 
mid-seventeenth to the early twentieth centuries. 

We encourage people to read and share the Early Journal Content openly and to tell others that this 
resource exists. People may post this content online or redistribute in any way for non-commercial 
purposes. 

Read more about Early Journal Content at http://about.jstor.org/participate-jstor/individuals/early- 
journal-content . 



JSTOR is a digital library of academic journals, books, and primary source objects. JSTOR helps people 
discover, use, and build upon a wide range of content through a powerful research and teaching 
platform, and preserves this content for future generations. JSTOR is part of ITHAKA, a not-for-profit 
organization that also includes Ithaka S+R and Portico. For more information about JSTOR, please 
contact support@jstor.org. 



p 



THE JAPANESE MURDER CASES 27 



THE JAPANESE MURDER CASES. 

ROBABLY no criminal cases in the history of the City of 
Norfolk ever aroused more general attention than those of 
Commonwealth versus W. E. Seymour, W. O. Jones, E. P. Gra- 
ham and B. W. Ennis. The payment by the City of Norfolk of 
the cost of bringing the Japanese witnesses for the prosecution 
to Norfolk from the Hawaiian Islands, amounting to a consid- 
erable sum, and the retainer of a special counsel for the pros- 
ecution by the City at a cost of $2000.00, are probably without 
precedent in the history of the City of Norfolk. It was felt by 
the City authorities that the reputation and commercial prestige 
of the port were at stake in this matter, as well as the vindica- 
tion of justice. The venire of three hundred and eighty-four, 
while sometimes surpassed elsewhere in number, has, as far as 
can be ascertained, never been previously exceeded in Norfolk. 

It would not be proper, and it is not the intent of this article, 
to present arguments as to the points of law involved in this 
case, which will shortly be considered by our Supreme Court of 
Appeals. A brief, and, it is hoped, a neutral statement of these 
points as disclosed by the exceptions, will be, however, at- 
tempted. 

Apart from the controversies of law now before the Court 
of Appeals, these cases are very interesting in many aspects. To 
the student of criminology, the new methods employed and the 
new situations evoked are well worthy of consideration. 

It was claimed by the Commonwealth, but denied by the de- 
fense, that the accused entered into a conspiracy and unsuccess- 
fully attempted last Christmas Eve to "knock off," as it is styled 
by those pursuing such methods, the Japanese ship Kaisho Maru, 
then anchored in Norfolk harbor. The plan of the accused, as 
claimed by the Commonwealth, was to offer to purchase whisky 
from the ship for cash; when the whisky was produced, to ap- 
pear as officers of the law with search warrants, pistols, badges 
and handcuffs, overcome resistance, if any, seize the whisky and 
depart. The offer to purchase was obviously necessary for this 
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plan, as otherwise the liquor would not be produced from where 
it was hidden in the vessel. It was testified that one of the ac- 
cused, W. E. Seymour, carried on the ship $3200.00 as evidence 
of his good faith in the intended purchase. It is indeed remark- 
able that in these straightened times, when so many other indus- 
tries are passing dividends, the bootlegging fraternity should 
possess such large sums, and affords some slight ground for the 
jocular claim that the trouble is the bootleggers have all the 
money. 

The Commonwealth relied principally upon the testimony of 
John G. Moore, one of the alleged conspirators, who, deserting 
his associates, made a statement, denied as to incriminating de- 
tails by others of the party, the substance of which was about as 
follows : 

Late in the afternoon of Christmas Eve, the accused, together 
with Moore and one Jap Tender, boarded a launch called the 
Randolph, belonging to some of the accused, and went down the 
Elizabeth River to Lamberts Point in search of the Japanese 
ship. They carried with them: 

3 United States Revenue Badges 

1 Norfolk County Special Police Badge 

1 City of Norfolk Police Badge 

1 .45 Colt 

1 .32 Smith & Wesson 

1 32-20 Smith & Wesson 

1 Special Smith & Wesson 

1 .38 Smith & Wesson 

2 Peerless Handcuffs 

1 Pad of Blank Search Warrants 
Flashlights. 

Moore, in his testimony, explained the plan of the expedition 
thus : 

"We was going to send possibly one or two men on board, 
find out if they had any whisky, to appear to the crew that they 
wanted to buy whisky, and to find out what there was there, 
and then they was to give the signal to the rest on the launch and 



THE JAPANESE MURDER CASES 29 

would go up with badges and guns and the light to represent 
them as officers and take the whisky." 

He was asked : "Suppose the parties in charge of the whisky 
would not give it up?" He answered: "Well, we would take 
it." 

There is an old proverb in connection with catching a Tartar 
which might have occurred to the accused in connection with 
the Mongolian extraction of the Japanese race. Apparently it 
was overlooked, but its wisdom was soon to be demonstrated, 
according to Moore's statement. Seymour displayed his money; 
the whisky was brought to the deck; Jones, with badges, pistol 
and handcuffs, then went forward to "sheriff" them, — a new but 
very expressive term which is self-explanatory. Then, accord- 
ing to Moore, the invaders received the surprise of their lives. 
The Japanese resisted, and a bloody conflict ensued. Two of 
the Japs, Hadie Sesaki and Shagji Miyau, were killed; but Jones 
was stabbed, knocked half senseless, and hurled from the top of 
the boat, crashing through the roof of the launch upon the en- 
gine. Moore escaped with his life by sliding down a rope into 
the water. Graham was shot in the stomach by a Jap, who, 
with pistol in hand, proclaimed "me your friend" until Graham 
came into good shooting distance, at which time the Jap 
promptly fired. Graham and Ennis claimed that the crew were 
desirous of burning them alive, but were prevented by the Cap- 
tain. Jap Tender, Moore, Jones and Seymour escaped in the 
launch, but Ennis and Graham returned with the Agent of the 
ship, Mr. Ogle, who happened aboard a little later. The ship 
sailed as promptly as possible. The authorities, however, of 
the City of Norfolk, spared no pains or expense to discover 
and punish the perpetrators. At first it appeared impossible to 
convict. The evidence was insufficient; but Moore, believing 
that Graham was about to secure immunity by confessing, pre- 
ceded him and made a complete statement as above shown. This 
statement was denied by the accused, who claimed that they 
were set upon by the Japanese when attempting to purchase 
whisky from them. They denied the possession of pistols, ex- 
cept one owned by Graham, and of the badges or search war- 
rants, and claimed that any killing was in self-defense. 
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The accused were tried for the murder of Shagji Miyau in 
the Corporation Court of the City of Norfolk, and after a long 
and bitterly contested trial, were acquitted. They were then 
placed on trial for the murder of Hadie Sesaki, and were con- 
victed and sentenced each to twenty years confinement in the 
state penitentiary. 

Interesting Incident of Trial. 

One very interesting incident of the first trial occurred when 
the jury could not agree. Counsel for the accused, Tazewell 
Taylor and J. L. Broudy, insisted vigorously that a mistrial 
should be declared, and the jury discharged, believing this po- 
sition would inure to the benefit of their clients. O. L. Shackle- 
ford, Commonwealth's Attorney, and E. R. F. Wells, assistant 
associate counsel, resisted with equal vigor the discharge of the 
jury. After considerable argument and citation of authorities, 
the jury was not discharged, but all of these capable and expe- 
rienced attorneys were wrong in their respective guesses. The 
failure to discharge the jury resulted in the verdict of not guilty, 
benefitting those who believed that they would be hurt, and hurt- 
ing those who believed they would be benefitted. Who can say 
what a jury will do? 

An Unexpected Surprise. 

In the trial of the murder of the second Japanese, another re- 
markable incident occurred. One of the accused was taken sick 
and the taking of testimony was postponed for two days. This, 
of course, deferred the end of the trial to that extent after the 
taking of testimony was resumed. Now, one of the vital issues 
in the case was the question of intent and design ; that is, whether 
the accused went on the ship with intent to buy whisky, as they 
claimed, or to obtain it by impersonating officers of the law, us- 
ing pistols, handcuffs, badges and search warrants, as claimed 
by their associate, Moore. At about the end of the second trial, 
extended on account of the sickness of one of the accused, there 
nosed into the harbor of Norfolk "sive, casu, svve concilio de- 
orum immortalium," borrowing from Julius Caesar, a Dutch 
ship, the America, whose Captain and steward testified that the 
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ship had been "knocked off" by a party comprising at least one 
of the accused and Moore a comparatively short time before the 
alleged visit to the Kaisho Maru. The principal evidence of the 
Commonwealth was that given by John G. Moore, who had tes- 
tified to this visit to the America with pistols, badges and so 
forth ; but this was strenuously denied by all of the accused. To 
admit a prior intent or design to "knock off" would have been 
most dangerous when faced with the testimony of Moore and 
that of the two Japanese. It seemed little short of a miracle 
that this foreign ship, from hundreds of miles away, should, in 
the wide expanse of the seas, have chanced into Hampton Roads 
at that psychological moment. 

Issues of Law. 

The decision of the Supreme Court on the questions of law in- 
volved will be noted with interest when the points raised during 
the trial were not pressed on a motion for the new trial. Briefly, 
those covered by the exceptions involved principally: 

1. Whether the doctrine res ad judicata applies to criminal 
cases to such an extent that the acquittal of the accused of the 
murder of Shagji Miyau in the first trial, barred the prosecu- 
tion for the murder of Hadie Sesaki in the second trial. 

2. Whether evidence of the prior "knock off" expedition 
might be admitted to show intent or design. 

3. To what extent subsequent discussion among themselves 
of what occurred during the fight was admissible as against 
those of the accused present at the discussions. 

4. As to whether the jury should be instructed that convic- 
tion may not be had on the unsupported testimony of an ac- 
complice. 

The following is a copy of the indictment and plea of res ad- 
judicata in the second case: 

Commonwealth of Virginia. 

City of Norfolk, To-Wit:' 
In the Corporation Court of the City of Norfolk. 

The Grand Jury of the Commonwealth of Virginia, in and 
for the body of the City of Norfolk, and now attending the said 
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Court, upon their oaths, present that W. E. Seymour, W. O. 
Jones, J. G. Moore, E. P. Graham and B. W. Ennis, on the 24th 
day of December, in the year 1920, at a point in the Elizabeth 
River, lying between the said City of Norfolk and the City of 
Portsmouth, Virginia, and within the jurisdiction of said Court, 
on and upon one Hadie Sasaki, then and there being, feloniously, 
wilfully and of their malice aforethought, did make an assault, 
and that the said W. E. Seymour, W. O. Jones, E. P. Graham 
and B. W. Ennis, a certain pistol, then and there charged with 
gunpowder and a certain bullet, which said pistol, they, the said 
W. E. Seymour, W. O. Jones, J. G. Moore, E. P. Graham and 
B. W. Ennis in their hands, then and there had and held, then 
and there feloniously, wilfully and of their malice aforethought, 
did discharge and shoot off, to, against and upon the said Hadie 
Sasaki, and that the said W. E. Seymour, W. O. Jones, J. G. 
Moore, E. P. Graham and B. W. Ennis, with said bullet afore- 
said, out of the pistol by the said W. E. Seymour, W. O. Jones, 
J. G. Moore, E. P. Graham and B. W. Ennis, discharged and 
shot off as aforesaid, then and there feloniously, wilfully and of 
their malice aforethought, did strike, penetrate and wound the 
said Hadie Sasaki, in and upon the body of him, the said Hadie 
Sasaki, giving to him, the said Hadie Sasaki, then and there 
with said bullet aforesaid, so as aforesaid discharged and shot, 
out of the pistol aforesaid, by the said W. E. Seymour, W. O. 
Jones, J. G. Moore, E. P. Graham and B. W. Ennis, in and 
upon the body of him, the said Hadie Sasaki, a mortal wound, 
of which said mortal wound, he, the said Hadie Sasaki, from 
the said 24th day of December, in the year 1920, to the 25th day 
of December, in the year 1920, at said point in Elizabeth River, 
did languish, and languishing did live, and that on said 25th day 
of December in the year 1920, and after the infliction of the said 
mortal wound, by the said W. E. Seymour, W. O. Jones J G 
Moore, E. P. Graham and B. W. Ennis, as aforesaid, the said 
Hadie Sasaki, was removed from said point in the Elizabeth 
River and brought into said City of Portsmouth, Virginia, in 
which said City of Portsmouth, the said Hadie Sasaki, from'the 
said 25th day of December, in the year 1920, to the 26th day 
of December, in the year 1920, of said mortal wound, did Ian- 
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guish, and languishing did live, on which said 26th day of De- 
cember, in the year 1920, the said Hadie Sasaki, in said City 
of Portsmouth of said mortal wound, died. And so the jurors 
aforesaid, upon their oaths aforesaid, do say that the said W. 
E. Seymour, W. O. Jones, J. G. Moore, E. P. Graham and B. 
W. Ennis, him, the said Hadie Sasaki, in the manner and by 
the means aforesaid, then and there feloniously, wilfully and 
of their malice aforethought did kill, and murder, against the 
peace and dignity of the Commonwealth of Virginia. 

And the grand jurors aforesaid, upon their oaths aforesaid, 
do further present that the said W. E. Seymour, W. O. Jones, J. 
G. Moore, E. P. Graham and B. W. Ennis on the 24th day of 
December, in the year 1920, at a point in the Elizabeth River, 
lying between the said City of Norfolk and the County of Nor- 
folk, Virginia, and within the jurisdiction of said Court, on and 
upon one Hadie Sasaki, then and there being, feloniously, wil- 
fully and of their malice aforethought, did make an assault and 
that the said W. E. Seymour, W. O. Jones, J. G. Moore, E. P. 
Graham and B. W. Ennis, a certain pistol then and there charged 
with gunpowder and a certain bullet, which said pistol, they, the 
said W. E. Seymour, W. O. Jones, J. G. Moore, E. P. Graham 
and B. W. Ennis, in their hands, then and there had and held, 
then and there feloniously, wilfully and of their malice afore- 
thought, did discharge and shoot off, to, against and upon the 
said Hadie Sasaki, and that the said W. E. Seymour, W. O. 
Jones, J. G. Moore, E. P. Graham and B. W. Ennis, with said 
bullet aforesaid, out of the pistol by the said W. E. Seymour, W. 
O. Jones, J. G. Moore, E. P. Graham and B. W. Ennis, dis- 
charged and shot off as aforesaid, then and there feloniously, wil- 
fully of their malice aforethought, did strike, penetrate and 
wound the said Hadie Sasaki, in and upon the body of him, the 
said Hadie Sasaki, giving to him, the said Hadie Sasaki, then and 
there with said bullet aforesaid, so as aforesaid discharged and 
shot, out of the pistol aforesaid, by the said W. E. Seymour, 
W. O. Jones, J. G. Moore. E.- P. Graham and B. W. Ennis, in 
and upon the body of him, the said Hadie Sasaki, a mortal 
wound, of which said mortal wound he, the said Hadie Sasaki, 
from the 24th day of December, in the year 1920, to the 25th 
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day of December, in the year 1920, at said point in the Elizabeth 
River, did languish, and languishing did live, and that on the 
said 25th day of December, in the year 1920, and after the in- 
fliction of the said mortal wound, by the said W. E. Seymour, 
W. O. Jones, J. G. Moore, E. P. Graham and B. W. Ennis, as 
aforesaid, the said Hadie Sasaki was removed from said point 
in the Elizabeth River and brought into said City of Ports- 
mouth, Virginia, in which said City of Portsmouth the said 
Hadie Sasaki from the said 25th day of December, in the year 
1920, to the 26th day of December, in the year 1920, of said 
mortal wound, did languish, and languishing did live, on which 
said 26th day of December, in the year 1920, the said Hadie Sa- 
saki, in said City of Portsmouth, of said mortal wound, died. 
And so the jurors aforesaid, upon their oaths aforesaid, do say 
that the said W. E. Seymour, W. O. Jones, J. G. Moore, E P. 
Graham and B. W. Ennis, him, the said Hadie Sasaki, in the 
manner and by the means aforesaid, then and there feloniously, 
wilfully and of their malice aforethought, did kill and murder, 
against the peace and dignity of the Commonwealth of Virginia. 

O. L. Shackeeford, 
Attorney for the Commonwealth. 

Objection was made that the indictment did not specify that 
the murder was committed on board of a ship, but instead merely 
specified a point in the Elizabeth River. This objection was 
overruled. 

Virginia. 

In the Corporation Court of the City of Norfolk. 

Commonwealth of Virginia, 

v. 
W. E. Seymour, W. O. Jones, J. G. Moore, 
E. P. Graham and B. W. Ennis. 

Plea of Res Adjudicata filed by the defendants 

W. E. Seymour, W. O. Jones, E. P. Graham and B. IV. Ennis. 

And now come the defendants, W. E. Seymour, W. O. Jones, 

E. P. Graham and B. W. Ennis and say that upon the trial of 

the indictment filed against them, charging them with the as- 
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sault upon and the murder of Hadie Sasaki, the court should 
exclude from the consideration of the jury all evidence purport- 
ing to set up or charge them on the occasion in question with 
robbery or attempted robbery and a conspiracy to commit the 
same, for the reason that upon a certain other trial begun on the 
4th day of April in the year 1921 in the Corporation Court of 
the City of Norfolk, Virginia, between the Commonwealth of 
Virginia and the said defendants, W. E. Seymour, W. O. Jones, 
E. P. Graham and B. W. Ennis, in which trial the parties on 
both sides were the same as in the indictment charging them 
with the assault upon and murder of one Hadie Sasaki, one of 
the essential issues involved therein, as to which evidence was 
introduced, was that the defendants on the occasion in question, 
namely, on the 24th day of December in the year 1920 as al- 
leged in said indictment, when one Shagji Miyau was assaulted 
and murdered as shown by said indictment, copy of which is 
hereto attached marked "Exhibit A", and asked to be read as a 
part of this plea, were engaged in the perpetration of or the at- 
tempt to perpetrate robbery and conspired to commit the same, 
on the trial of which said indictment marked "Exhibit A", upon 
which issue was joned by the defendants and in which evidence 
of alleged robbery or attempt to commit the same and a con- 
spiracy to commit the same on the part of the said defendants 
was introduced and instructions of the court submitting that is- 
sue to the jury were given and considered as a part of said trial, 
as will appear from a copy of said instructions herewith filed 
marked "Exhibit C", the said defendants and each of them were 
duly acquitted by the verdict of the jury impanelled to try said 
indictment, on which said verdict a final judgment was entered, 
as a result whereof each and every issue involved in said trial 
and submitted to said jury, including the issue of said robbery 
or the attempt to commit the same and a conspiracy to commit 
the same, was decided in favor of the said defendants. 

And they do further say that upon the trial of this indictment 
alleging an assault upon and murder of the said Hadie Sasaki, a 
copy of which said indictment is herewith filed marked "Ex- 
hibit B" and asked to be read as a part of this plea, which al- 
leged assault and murder took place at the same place, at the 
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same time and under the same circumstances and as a part of 
the same alleged plan as the alleged assault upon and murder of 
the said Shagji Miyau as charged in the indictment herewith 
filed marked "Exhibit A", the court should not permit the in- 
troduction or consideration of evidence bearing upon an alleged 
robbery or an attempt to commit the same, and a conspiracy to 
commit the same, on the part of these defendants, for the reason 
that such issue pertaining to said alleged robbery or attempt to 
commit the same, and a conspiracy to commit the same, upon 
the indictent alleging the assault and murder of the said Shagji 
Miyau, which indictment is filed herewith marked "Exhibit A", 
has been fully adjudicated and determined in favor of these de- 
fendants, as a result whereof the said Commonwealth of Vir- 
ginia and each and every the parties to said indictment are fully 
and completely foreclosed and estopped from setting up or in- 
troducing evidence of said robbery or attempt to commit the 
same, and a conspiracy to commit the same, and other matters 
bearing upon said robbery or the attempt to commit the same, 
and a conspiracy to commit the same. 

And this the said defendants are ready to verify. 

The following are the instructions for the Commonwealth 
and the accused: 

Instructions Granted for the Commonwealth. 

Number 1. The Court instructs the jury that where several 
persons are together engaged in an attempt to commit robbery 
and during the progress of the enterprise one of the conspirators 
commits another offense, for example, murder, then the other 
conspirators are likewise guilty of that offense, altho they may 
have had no part in the actual killing, if its commission was the 
natural and probable consequence of the common enterprise. 

Number 2. It is no defense to a party associated with others 
and engaged in an attempt to commit a robbery, that he did not 
propose or intend to take life in its perpetration. If the homi- 
cide in question was committed by one of his associates engaged 
in such attempt, in furtherance of their common purpose to rob. 
he is as accountable as though his own hand had intentionally 
given the fatal blow. 
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Number 3. If the Jury believe from the evidence beyond a 
reasonable doubt that on the occasion in question the defendants 
were engaged in an attempt to commit robbery, that in resist- 
ing such attempt some of the crew of the vessel assaulted the 
defendants, or one or more of them, and that the defendants, or 
one or more of them, in protecting themselves from the assault 
killed one of the assailants — nevertheless, the defendants cannot 
justify the killing on the ground of self-defense, because their 
own misconduct occasioned the assault. 

Number 4. On a trial for murder the law of self-defense is 
the law of necessity, and the necessity relied on to justify the 
killing must not arise out of the prisoner's own misconduct, and 
if the jury shall believe beyond a reasonable doubt from the 
evidence that the prisoners boarded the vessel in question for 
the purpose of committing a robbery and thereby brought about 
the necessity of killing the deceased, should they believe there 
was any such necessity, then the prisoners cannot justify the 
killing of the deceased by a plea of necessity, unless they were 
without fault in bringing that necessity upon themselves. 

Number 5-p. The Jury are instructed that a reasonable doubt 
is such a doubt as may be honestly and reasonably entertained 
as to any substantial and material fact essential to prove the of- 
fense charged. Reasonable doubt must be based upon the evi- 
dence, or that is suggested by the evidence, or grows out of the 
evidence, itself. It must not be an arbitrary doubt, without evi- 
dence to sustain it. It must be serious and substantial in 
order to warrant an acquittal. It must be a doubt of material 
fact or facts necessary for the jury to believe to find a verdict 
of conviction, and not of immaterial and non-essential circum- 
stances. 

Number 6-p. The Court instructs the Jury that all of the in- 
structions of the Court should be read and considered together. 

Number 7-p. The Court instructs the Jury that a declaration 
by a person as to the circumstances of receiving a mortal wound 
made at a time when the declarant is under a sense of impend- 
ing death, and when he has no hope of recovery, is competent 
testimony after death, when proved. 
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Instructions for the Defendants. 
Number 1. The Court instructs the Jury that the law presumes 
the accused to be innocent until they are proven guilty by the 
Commonwealth by evdence to a moral certainty beyond all rea- 
sonable doubt, and to the exclusion of every reasonable theory 
consistent with their innocence; and this presumption of inno- 
cence goes with the accused throughout the whole case and ap- 
plies to every stage thereof ; and if there is upon the minds of the 
Jury any reasonable doubt of the guilt of the accused upon the 
whole case or of any fact or element necessary to establish the 
case, the law makes it your duty to acquit them, and that mere 
suspicion of probability of their guilt, however strong, is not suf- 
ficient to convict, nor is it sufficient if the greater weight or pre- 
ponderance of the evidence supports the charge in the indictment, 
but to warrant their conviction their guilt must be proven so 
clearly that there is no reasonable theory, consistent with the evi- 
dence, upon which they can be innocent; and unless the jury 
have an abiding conviction, to a moral certainty, of the guilt of 
the accused, you must find them not guilty. 

Number 2. The Court instructs the Jury, as matter of law, 
that the mere charge or indictment against the defendants does 
not justify any inference as to the guilt of the defendants, and 
that the defendants, in law, are presumed to be innocent of the 
offense charged in the indictment, and the burden is on the Com- 
monwealth to prove the guilt of the defendants beyond any rea- 
sonable doubt, and that unless the Jury believe that the evidence 
proves beyond a reasonable doubt every fact essential to the 
conviction of the defendants, they must find them not guilty. 

Number 3. The Court instructs the Jury that the failure of the 
evidence to disclose any other criminal agent than the accused, 
and to point out which of the parties arrested actually killed, or 
aided and abetted in killing the deceased person, are not circum- 
stances which may be considered by the Jury in determining 
whether or not the defendants were guilty of the crime where- 
with they are charged. The prisoners are presumed to be inno- 
cent until their guilt is established, and they are not to be prej- 
udiced by the inability of the Commonwealth to point out the 
real criminal agent or agents, nor are the defendants called upon 



THE JAPANESE MURDER CASES 39 

to vindicate their own innocence by naming the guilty person 
or persons. 

Number 4. The Court instructs the Jury that upon the trial of 
a criminal case by a jury the law contemplates the concurrence 
of twelve minds in the conclusion of guilt before conviction can 
be had. Each individual juror must be satisfied beyond a rea- 
sonable doubt of the defendants' guilt before he can, under his 
oath, consent to a verdict of guilty. Each juror should feel the 
responsibility resting upon him as a member of the jury, and 
should realize that his own mind must be convinced beyond a 
reasonable doubt of defendants' guilt before he can consent to 
a verdict of guilty. Therefore, if any individual member of the 
jury, after having duly considered all the evidence in this case, 
and after consultation with his fellow jurors, should entertain 
such reasonable doubt of defendants' guilt as is set forth in a 
certain other instruction in this case, it is his duty not to sur- 
render his own convictions simply because the balance of the 
jury entertain different convictions. 

NOTE. — This is the somewhat celebrated hanging instruc- 
tion, given in the McCue case, 103 Va. 910. The object of 
it is to secure a hung jury. It is stated that several Vir- 
ginia courts have refused to give this instruction, and it is 
claimed that failure to give it is not an error. A definite 
ruling on this point by the Supreme Court will be most de- 
sirable. This instruction was given. 

Number 5. The Court instructs the Jury that mere presence 
when a crime is being committed is not sufficient to make one 
an aider and abetter, nor is it sufficient that the persons present 
mentally approve of the crime; but in order to constitute one 
an aider and abetter two things must occur: First, presence, 
actual or constructive; Second, participation in the crime by 
encouragement or assistance. 

Number 6. The Court instructs the Jury that, upon the trial of 
this case, if a reasonable doubt of any fact necessary to estab- 
lish the guilt of the accused as charged in the indictment be 
raised by the evidence, or lack of evidence, such doubt is de- 
cisive, and the Jury must acquit the accused, since a verdict of 
"not guilty" means no more than the guilt of the accused has 
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not been established in the precise, specific, and narrow form 
prescribed by law. 

Number 7. The Court instructs the Jury that if you believe 
from the evidence that the defendants, with other persons, went 
aboard the ship in question for the purpose of purchasing whisky 
and without any felonious intention, and that after arriving 
aboard the ship the defendants or some of them talked with cer- 
tain officers or members of the crew of said ship with reference 
to the purchase of whisky, and that thereafter and without prov- 
ocation on the part of the said defendants or any of them cer- 
tain officers or members of the crew of said ship attacked the 
defendants or some of them with deadly weapons in such a man- 
ner as to afford the defendants reasonable ground for believing 
that the said officers or members of the crew designed to kill 
the defendants or some of them, or to inflict on them great bod- 
ily harm, and there was imminent danger of carrying such de- 
sign into immediate execution, then under these circumstances 
the killing of the deceased was excusable and the Jury should 
find the defendants not guilty. 

NOTE. — This instruction was given with a minor alteration, 
inserting after the word "execution" the language "or that 
the defendants or one or more of them killed the deceased 
because of this." 

Number 8. The Court instructs the Jury that a man, when 
threatened with danger, must determine from appearances and 
the actual state of things surrounding him as to the necessity of 
self-defense; and if he acts from reasonable and honest convic- 
tions he will not be held responsible criminally for a mistake in 
the extent of the actual danger where other and judicious men 
might have been alike mistaken. 

Number 9. The Court instructs the Jury that the fact that the 
defendants visited the ship in question for the purchase of 
whisky shall create no presumption against them upon the trial 
of the indictment in this case; and in determining the guilt or 
innocence of the said defendants the trial shall be governed by 
the same rules and the defendants shall be entitled to the same 
presumptions as obtain in other criminal cases. The charge in 
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this case is murder and the guilt or innocence of the defendants 
must be determined by the law applicable to that charge alone, 
and no other. 

Number 10. The Court instructs the Jury that the witness J. 
G. Moore, being an accomplice, his testimony should be received 
with caution, and the defendants should not be convicted alone 
upon said Moore's testimony unless supported by other evidence 
or strong corroborative circumstances. And in considering his 
testimony you may take into consideration his appearance upon 
the witness stand, his manner of testifying, and any motive 
shown by the evidence which might induce him to depart from 
the truth, together with the circumstances under which he testi- 
fied and the reasonable and fair inference to be drawn there- 
from. 

NOTE. — The language "and the defendants should not be 
convicted alone upon said Moore's testimony unless sup- 
ported by other evidence or strong corroborative circum- 
stances" was stricken from this instruction but the instruc- 
tion was otherwise kept intact. 

Number 11. The Court instructs the Jury that although they 
may believe from the evidence in this case that there is a strong 
probability that the accused are guilty of the offense charged in 
the indictment, still, if upon the whole evidence there is any 
reasonable hypothesis consistent with their innocence they can- 
not find the accused "guilty". And this is true, although it may 
appear from the evidence that the probabilities of their guilt are 
greater than the probabilities of their innocence. 

Number 12. The Court instructs the Jury that if you be- 
lieve from the evidence, beyond a reasonable doubt, that Hadie 
Sasaki was mortally wounded at the point mentioned in the in- 
dictment and died in the City of Portsmouth, Virginia, then 
your verdict should be "Not Guilty." 

NOTE.— This instruction is intended to question the juris- 
diction of the court, and was refused. 

Number 13. The Court instructs the Jury that the burden is 
upon the Commonwealth to prove, beyond all reasonable doubt. 
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that the bullet which caused the death of the person or persons 
in question was discharged from the pistol of the defendants in 
this case, and further instructs the Jury that if you have a rea- 
sonable doubt as to whether the said bullet was fired by the party 
of Americans or the party of Japanese who were actually en- 
gaged in firing, then you must resolve this doubt in favor of the 
Americans and find the accused "Not Guilty." 

NOTE. — After the word "case" in this instruction, the ex- 
pression "or someone acting in concert with them", was 
inserted, the Court holding that the defendants would be 
liable as well for their own acts as for those of anyone act- 
ing in concert with them, such as Jap Tender or Moore. 

Number 14. The Jury are instructed that if they shall have 
any reasonable doubt as to any material fact necessary to con- 
vict the accused of any offense whatever under the indictment, 
they are bound to give them the benefit of said doubt. If, upon 
the whole evidence of the case, there is any rational hypothesis 
consistent with the conclusion that the homicide was excusable 
or justifiable, the accused cannot be convicted. 

Number 15. The Jury are instructed that before they can con- 
vict the defendants or any of them, they must believe beyond a 
reasonable doubt from the evidence that the defendants or one 
of them fired the shot of which the deceased, Hadie Sasaki, died. 

NOTE. — This instruction was refused because the Court held 
that there would be a liability that the accused would be 
guilty if the shot was fired either by them or by two of 
their associates who were not tried with them : Jap Tender 
and Moore. 

Number 16. The Court instructs the Jury that the right of self 
defense is not impaired by mere preparation for the perpetration 
of a wrongful act unheralded and unaccompanied by any dem- 
onstration, verbal or otherwise, indicative of the wrongful pur- 
pose. And even though the jury may believe from the evidence 
beyond a reasonable doubt that upon the occasion in question 
the defendants went upon the Kaisho Maru with the intent of 
obtaining whisky by either force or false pretense, yet if they 
further believe that they were aboard of said vessel with the 
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knowledge and implied assent of the persons in charge of the 
same, and while so present and without any demonstration, ver- 
bal or otherwise, indicative of such wrongful purpose and with- 
out reasonable ground on the part of the crew or any of them, 
to believe that the defendants, or any of them, had any wrong- 
ful purpose, one or more of the members of the crew of said 
vessel gave a signal by the blowing of a whistle whereupon all 
of the deck lights went out and whereupon the members of said 
crew or some of them started shooting at the defendants or 
some of them, that said defendants were not deprived of their 
right of self-defense, and their action in the premises, irrespec- 
tive of any question of intent or subsequent purpose on their 
part, should be governed by the law of self-defense as set out 
in other instructions granted herein by the court. 

Number 17. The Court instructs the Jury that admission of 
evidence of other disconnected acts is merely to show, if it be a 
fact, the probable method or procedure used in this case, and 
not as corroborative of the fact that such method or procedure 
was used in this case. And if you believe further from the evi- 
dence that the defendants went upon the Kaisho Maru for the 
purpose of purchasing whisky is as consistent as the claim of 
the Commonwealth that they went there for the purpose of tak- 
ing the same by force or by false pretense, you should give the 
defendants the benefit of the theory consistent with their inno- 
cence. 

Number 18. The Court instructs the Jury that unless they be- 
lieve from the evidence beyond a reasonable doubt that the de- 
ceased, Hadie Sasaki, was killed by a pistol fired by one or 
more of the defendants named in the indictment, they shall find 
the defendant not guilty. 

NOTE.— This instruction was also amended by inserting the 
expression "or by some other person acting in concert with 
them." 

Richard Roe. 



